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Abstract

Informed consent is obtained from a person undergoing any treatment and from surrogates if the person is not
able to consent or is incompetent. In some cases where a person is incompetent and is unable to make consent
then in such situations family decisions sometimes override individual’s rights to autonomy, dignity and health care.
This commentary article is based on a case study of a mentally retarded person whose family decided on his behalf
for his organ donation to his brother. The aim of this paper is to critically review such cases, and attempts to provide
an ethically sound decision in the identical cases.
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Introduction
A surrogate or substitute decision maker is involved in medical

decisions when an individual is incompetent to make his or her
medical decisions. The question of who will serve as the surrogate and
will decide on the behalf of an incompetent individual is ethical
dilemmas which oblige court to reach at decisions. A big legal-ethical
dilemma arises when the organ of an incompetent is sought to be for
transplantation which must be explored under legal and ethical
domains and should identify and appoint the authorities who take
neutral decisions on their behalf. This paper is based on a clinical
scenario of an incompetent individual who was selected for organ
donation as a result of his family decision.

Scenario
In Surgical Intensive Care Unit of a private hospital, I was assigned

with a liver donor patient. Post operatively, patient was on ventilator,
and when it was planned to off the sedations and wean off the patient
from ventilator, I observed that patient was not obeying my
commands. I assumed that it could be due to the effects of sedation or
language barrier. So I called patient’s family to facilitate me in
explaining the patient to cooperate with me and team so that he can
easily get out of the ventilator. When family arrived, I explained to
them that patient is not cooperating with me in weaning process. At
that moment, I came to know that the liver donor patient was mentally
retarded. On inquest, they revealed that no one in the family was ready
to become a donor, so with the consensus of family it was decided to
use him as a liver donor, as he is mentally retarded and have no quality
of life.

Mental Retardation (MR) is defines as: “a state of slow or seized in
the development course and an inadequate development of the mind,
which is specially described by inefficiency in skills and social
functioning, and which contributes in overall level of intelligence” [1].

Before, reflecting upon the above case scenario let us, start by
posing the relevant questions. Do vulnerable people have less or

limited rights in organ donations? Is it fair to involve them in organ
donation procedure, if it is not their right to receive the organ
transplantation? If so, then how the procedures of voluntariness
inform consent and the principle of justice are being justified. As
health care professionals, what we study and know about the Informed
consent, “Is the procedure that must be before any health care
intervention, which is derived from the principle of autonomy” [2]. It
is an important component, which must not be avoided before
initiation of any medical intervention [3]. Depending on the level of
procedure, consent may be verbal or a written one. The purpose of this
paper is to reflect on the reasons for the differences in theory and
practice, and finding justification based on ethical grounds.

My Position
In health care settings, consent is obtained from the person who

underwent treatment or procedure. It is individual’s autonomous right
to take decisions for their health and treatment. According to a recent
Consensus Statement on Live Organ Donors: “the person who is live
donor should be competent, and voluntarily without any oppression,
and should be fully aware about the risks and benefits associated with
the procedure” [4]. At one side, MR is considered as, contraindication
for organ transplantation and main concern arise that MR people lacks
cognitive skills to comply with complex post-operative procedures and
medication regimens. Altogether, MR people are not considered for
transplant operations as they were supposed to be incompetent and
cannot decide autonomously. Conversely, a mentally challenged
individual was selected as an organ donor, whereas, on the other side
they cannot receive organ transplantation, for the reason that they are
considered incompetent and cannot make independent decisions. In
this situation an ethical dilemma was placed, where a MR individual
was selected as an organ donor candidate as a result of surrogate’s
decision. At this moment, situation arises that when we practice taking
consents, we practically, forget the patient’s autonomy and our focus
shifts from patient to family members. In some cases when the person
is child or is unable to consent then surrogates may take decisions for
them [5]. To make neutral decisions by the surrogate in consent
procedure without exploitation of the rights of vulnerable people is of
foremost considerations.
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Counter Argument
In local context, involvement of family members in decision making

process is a common practice a result of extended family system. More
or less, this chain of command is not harmful and it often overrides
individual decisions. However, the minute when it comes in to health
care setting, from Pakistani patriarchal perspective giving the right to
the family members to take decisions is in the best interest of the
individual. Moreover, it can be argued that possibly the life of rest of
family members is depending on that person who is sick and is
transplant candidate. Subsequently, after internalizing the picture from
‘utilitarian’ perspective MR involvement in organ donation might be
argued as maximization of happiness for family through minimizing
the total harm.

Justification of My Position
In this situation, my position pertained to be more ethically

acceptable in the favor of vulnerable people’s rights. In Pakistani
context though, family plays an essential role in making decisions in
the best interest of individual, but taking away one’s right is also not
ignorable. In order to prevent rights of vulnerable people, involvement
of ethical consultations in informed consent process is of great
attention. As well involvement of incompetent individual in donation
procedure on surrogate decision might be of great weigh with respect
to happiness for maximum. One dimension of theory of distributive
justice also supports this stance as; ‘goods should be provided to those
who are in most need’ [6].

Conclusion and Recommendations
Free informed consent is generally considered as legal and ethically

sound, but assessment of incompetent or vulnerable person is not an
easy process. Thus, involvement of an incompetent person in organ
donation seems to be trembling of their rights and justice to them. So
selecting a surrogate who will take decisions without being bias is of
great attention. Health care professionals, organizations and
government need to step up so that ethically sound decisions could be
made according to our context. Ethically sound laws and policies
should be developed and implemented so that transplant candidates
may receive organs without exploiting the rights of vulnerable people.
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