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Abstract

The objective and purpose of international human rights is the protection of the human person. Individuals are the
primary concern and addressees of human rights norms and principles. Accordingly, all human rights instruments seek
the best possible protection for the human person. This theory, which underpins the entire human rights system, is
called the pro homine principle. In our view, this pro homine framework of international law was fully accepted by the
Japanese Constitution through its Article 11. It forbids restrictive interpretation of rights — limitation of rights must be
restrictively interpreted — and it can be a guideline to analyze omissions in human rights norms. Accordingly, Article
11 fits all the criteria of the pro homine principle by crystalizing a true public order which prioritizes the human person
setting the parameters to interpret and apply human rights norms. Consequently, this provision allows a “dialogue of
sources” seeking the best norm which could better protect individuals in a specific situation regardless of its international

or domestic status or hierarchy.
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Introduction

States are the primary subjects of international law and treaties
are the main instruments to establish detailed legal obligations at the
international level. Accordingly, treaties are envisaged to be legally
effective at the international and municipal spheres [1]. At the domestic
level, with incorporate methods varying from country to country,
treaties must be integrated into the State’s legal system. Scholars and
lawyers face the question of how these treaties are incorporated and
with which status they enter a State’s domestic legal structure. This
question is particularly topical in the area of human rights which is
ultimately concerned not with State interests but with the protection
of the human person. In other words, this topic is relevant to human
rights treaties because they concern individuals’ rights and not only the
regulation of the relation between States, as it is the case of traditional
treaties.

The traditional practice of States is to select a moderate form of
monism or dualism to acknowledge that treaties remain treaties when
they are ratified or, rather, they need to be transformed into a domestic
legislation to be valid under municipal law [2]. These traditional
approaches normally result in the acknowledgment that treaties,
including human rights treaties, have a hierarchy similar to that of a
statute or have infra-constitutional status. However, these views might
not present the best approach in the area of human rights. In human
rights, the interpretative guide should promote the protection of the
human person as the final objective and purpose.

Accordingly, the pro homine principle was developed as an
interpretative guide to orient lawyers, law-makers and judges when
interpreting and applying human rights norms. This principle
crystalizes a “dialogical monism” by informing that whenever there is
a conflict of norms, the one which better protects the human person
must be applied. Consequently, it is not based on the hierarchical
approach of the traditional monist or dualist theory [3].

We seek to demonstrate that the pro homine principle is an
intrinsic element of international human rights law. Furthermore, it
could also be part of Japanese constitutional law, which is still a fairly
unknown legal system to the Western world in general. The pro homine

principle, which acknowledges the coexistence of both international
and domestic norms, aims to achieve two different but interconnected
goals: solving conflicts between municipal norms and international
human rights treaties, and supporting the ultimate objective of human
rights which is the protection of the human person.

In the first part of the article, we focus on the theoretical elements
of the traditional dualist and monist theories and on their variations
adopted by some States. The second part of the article focuses on the
Japanese approach to the hierarchy of human rights treaties and its
traditional method of solving conflicts between these international
instruments and municipal norms. The third part concerns the pro
homine principle and its international development. The final part of
the article focuses on the viability of the pro homine application in the
Japanese legal system.

This paper, thus, aims to introduce a novel debate concerning
the incipient theory of the “dialogical monism” in the East Asian
context within the Japanese framework. It is not our intent to focus
on a detailed analysis of the Japanese constitutional system concerning
international treaties [4]. Our goal is, in many ways, more modest. We
want to explain the source of the pro homine view within the law of
nations and highlight a possible link between this international human
rights framework and Japanese law based on a comparative analysis.
This paper is important for two reasons. First, it stimulates, for the first
time, a debate about the pro homine principle in the East Asian context.
Second, Japan, especially after the Second War, seeks to embrace
international human rights law, which, in many ways, arguably assists
shaping Japanese law [5]. We will, however, leave for a further study
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the analysis whether this pro homine principle or dialogical monism
could indeed be applied by Japanese courts [6].

International Law and the Conflict of Norms

States are usually not isolated, but rather they are effective
participants of the international society. In other words, as the primary
subjects of international law, States engage in a variety of interactions
with other States and the international society as a whole. They, mainly
through the conclusion of treaties, establish a legal matrix that guide
and crystalize parameters for their actions at the international level.
Furthermore, especially after the Second World War, the international
society sought to crystalize an ethical standard as part of international
law rooted on human rights.

The Universal Declaration of Human Rights, for example, sets
some basic premises for the development of a new framework for
international human rights law: inherent dignity, and equal and
inalienable rights as international concerns; essential freedoms such as
freedom of speech and belief, and freedom from fear; the existence of
a conscience of mankind; the rule of law; friendly relations between
nations; the existence of basic fundamental human rights enshrined in
the Charter of the United Nations; a common standard of achievement
for all peoples and all nations; and the existence of national and
international fundamental rights concerning peoples of member-States
themselves and peoples of territories under their jurisdiction [7]. In our
view, these principles, recognized by States themselves, were followed
and “translated into a juridical reality” by international treaties, which
sought to crystalize rights and duties protecting the human person as
the object and purpose of international human rights law.

The proliferation of treaties leads to the question of the relationship
between international law and domestic law. In human rights, this
question is particularly pertinent because human rights treaties
are not focused on State interests, but concern the protection of the
human person, the main addressee of their provisions. In other
words, international human rights treaties, by protecting the human
person instead of solely regulating inter-State relations, break with
the Westphalian paradigm. As part of a recent development of
international law, one can notice that States constantly ratify treaties,
including human rights treaties which, after following international
and constitutional patterns of approval, are, at least theoretically, in
force and binding. Accordingly, international adjudication bodies as,
for example, the Inter-American Court of Human Rights [8] or the
European Court of Human Rights [9] apply their respective constitutive
treaty: the American Convention on Human Rights (1969) [10] and the
European Convention on Human Rights (1950) [11].

Furthermore, once a treaty is ratified and approved following the
rules set by international law [12] and municipal law, the question
regarding the status or domestic validity of international treaties
emerges, especially in the area of human rights. It is usually the
municipal law of each State which regulates the domestic status of
treaties and how to solve conflicts between the treaties and the domestic
norms [13]. Constitutions generally establish the rules of treaty-making
power and sometimes regulate the relation between treaties and the
internal norms.

Normally, the States’ constitutional systems adopt a dualist or
monist concept. The dualist theory is rooted in the existence of two
different legal systems - domestic and international - which are
different, independent, and without any connection or conflicts
between them. Accordingly, treaty rights and obligations can only

have effect domestically when they are incorporated by municipal
legislation [14]. That is, for example, the case of the Canadian system
where treaties are transformed into municipal law and implemented by
statute [15]. Freeman and Ert affirm that “the general rule, therefore,
is that treaties are not part of the Canadian law unless they have been
implemented by statute” [16]. Accordingly, as a general rule, in such
legal systems, treaties commonly have the same legal status of a statute
or infra-constitutional legislation. In other words, the dualist system
“avoids any question of the supremacy of one system of law over
the other, as they share no common field of application, each being
supreme in its own sphere” [17].

Some States accept the monist theory, which conveys the idea that
there is one single legal system including international and domestic
laws [18]. Accordingly, there is no need to transform a treaty into a
domestic legislation to incorporate it into the municipal legal [19].
In other words, treaties are self-executing. Article 96 of the Spanish
Constitution of 1978, for example, provides that “the international
treaties as soon as officially published in Spain are part of the Spanish
internal order” [20]. Article 25 of the Federal Constitution of Germany
(Grundgesetz) stipulates that “the general norms of public international
law are part of the federal law” [21] and, furthermore, “they overlap the
laws and they constitute direct source to the inhabitants of the national
territory” [22]. The Constitution of Italy, in Article 10, provides that
“the Italian juridical order confirms with the international norms
generally recognized” [23]. The monist theory is a practical doctrine
because, as pointed out, it does not require the conversion of a treaty
into domestic legislation which would demand extra time and political
effort. Furthermore, an international treaty, especially in human rights,
is already suited to domestically bind States, that is, they establish clear
obligations to States and benefit individuals.

However, in the monist spectrum, States have to decide on the
solution of conflicts between treaties and domestic laws. Traditionally,
they could follow the dualist approach and decide conflicts based on
the maxims that newer law overrides an older law or that a special law
overrides a general law. Furthermore, States could also give priority
to a treaty or a domestic law [24]. In the case of the protection of the
individuals, human rights treaties could have priority over domestic
laws and be part of the domestic legal system bellow the Constitution
but above infra-constitutional law, or become an integral part of the
Constitution’s bill of rights or, moreover, could arguably even be above
the Constitution.

Accordingly, following these rules of conflict resolution, a treaty
can have the same hierarchy of a domestic law if it is “transformed”
into an act based on the dualist approach or if it is accepted with
status of a statute in the monist system. Once adapted, the treaty will
override any act in force contrary to it. However, a newer domestic
legislation could supersede a conflicting older treaty which was in
force when it was adopted. Similarly, treaties, which tend to regulate
specific situations, could overrule a general domestic statute on specific
provisions. Conversely, applying the same lex specialis reasoning, a
domestic norm dealing with a specific matter can supersede a general
treaty.

The “parity rule” or the “special/general” rule could work to solve
conflicts between treaties and domestic laws. However, they can
nevertheless lead to certain legal uncertainty. The international society
and international courts cannot be sure if a treaty will indeed be in
force inside State boundaries. Perhaps based on this consideration, the
Vienna Convention on the Law of Treaties establishes that a “party
may not invoke the provisions of its internal law as justification for
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its failure to perform a treaty” [25]. If a treaty is not denounced at
the international level — which might only “take place only as a result
of the application of the provisions of the treaty or of the present
Convention” [26] - it remains valid and States must, based on the pacta
sunt servanda [27], follow its provisions.

Accordingly, this traditional approach might lead to a situation
in which a State removes the treaty domestically but is still bound
to comply with it internationally if it is not properly denounced.
Based on the general rules of the Vienna Convention on the Law of
Treaties, this State, for example, might be forced by international
courts to domestically comply with this municipally removed treaty.
Moreover, human rights courts might decide that a State had breached
a specific human rights treaty and determine certain changes in this
State’s domestic laws regardless of the fact that this treaty might not
be domestically applicable due to a newer legislation of equal status (in
a monist system) or to a lack of willingness to transform this human
rights treaty into a domestic statute (in a dualistic State).

This traditional monist and dualist approaches are not suited to
explain and accommodate the contemporary practice of international
law. International agreements, in European Union law, as Gonenc and
Esen points out, are “superior to national laws and directly applicable”
[28]. Furthermore, the Inter-American Court of Human Rights, for
example, uses the American Convention on Human Rights as the
standard instrument to determine changes in domestic law or demand
that States act of refrain from acting in certain ways or towards certain
individuals [29].

The monist theory, besides its nationalist branch which advocates
the superiority of domestic laws [30], has an internationalist approach.
The internationalist division of the monist theory allocates prominence
tointernationallaw over municipallaw. In other words, in case of conflict
between a treaty and a domestic law, the international instrument
prevails. Based on the internationalist monism, even if a statute is
newer or more specific than a treaty, it will not possess an overriding
status. The French Constitution, for example, informs that “treaties or
agreements duly ratified or approved have, upon publication, a higher
authority than the laws, subject, for each agreement or treaty, to its
application by the other party” [31]. In similar terms, the Estonian
provides that “if laws or other legislation of Estonia are in conflict with
international treaties ratified by the Riigikogu, the provisions of the
international treaty shall apply” [32].

Accordingly, some States adopt a specific variation of the monist
theory which grants special status to international treaties. However,
should human rights treaties always prevail when in conflict with
domestic laws? Moreover, should a human rights treaty be part of the
Constitution’s bill of rights? A new modified version of Article 90 of
the Turkish Constitution provides that when there is conflict “between
international agreements regarding basic rights and freedoms
approved through proper procedure and domestic laws, due to
different provisions on the same issue, the provisions of international
agreements shall be considered” [33]. The Turkish Constitution
provides supremacy to human rights treaties over domestic law
but it does not mention if the Constitution would prevail in case of
conflict with an international instrument. The Argentine Constitution,
following the American Constitution to the letter, establishes that “the
laws of the Nation enacted by Congress in pursuance thereof, and
treaties with foreign powers, are the supreme law of the Nation” [34].
Moreover, it grants constitutional hierarchy to certain human rights
instruments as, for example, the American Declaration on the Rights
and Duties of Man, the Universal Declaration of Human Rights, the

American Convention on Human Rights, the International Covenant
on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights, and, furthermore, establishes
that other human rights treaties could attain constitutional hierarchy
with “the vote of two-thirds of all the members of each House, after
their approval by Congress” [35].

A modified Article 5 of the Brazilian Constitution spells out
that “international human rights treaties and conventions which are
approved in each House of the National Congress, in two rounds of
voting, by three fifths of the votes of the respective members shall
be equivalent to constitutional amendments” [36]. Before this new
Article 5 from 2004, Brazil ratified the American Convention without
reservations in 1992 [37]. Brazilian judges had to solve the problem of
conflicts between the American Convention’s provision, which forbids
detention for debt [38], and Brazilian norms envisaging the possibility
of the civil arrest of the depositdrio infiel (“unfaithful depositary”).
Depositario, under Brazilian law, is a person designated by contract or
by a competent judge to take care with due diligence of a certain object
[39]. Infidelidade [40] is when this person does not take proper care of
the object and might consequently be arrested. This norm, therefore,
directly conflicts with the American Convention. The Brazilian
Supreme Court [41], in December 2008, decided that the American
Convention entered domestic law with a hierarchy superior to domestic
acts and legislation, but inferior to the Federal Constitution [42].
Thus, the American Convention has superior hierarchy to any infra-
constitutional norm and prevails in the case of conflicts [43]. However,
the Supreme Court, in our view, was still unclear on the question of
conflicts between human rights treaties and the Constitution.

Accordingly, States and their legal systems eventually face
the question of conflicts between domestic laws, including the
Constitution, and international treaties. In the area of human rights,
this question could be particularly important because they concern the
protection of the human person. Constitutions of democratic societies
are based on the crystallization of basic human rights. Furthermore,
these Constitutions inform that States must act and interpret their
laws based on the existence of fundamental rights and freedoms. In
other words, Constitutions and, following their lead, municipal laws in
general are structured and construed based on human rights. However,
this same rule applies to international human rights treaties. They exist
to protect the human rights and set duties and limitations on States.

The relationship between national Constitutions and international
treaties, especially human rights treaties, can be ambiguous and
uncertain. As previously mentioned, the Argentine Constitution grants
constitutional status to certain human rights treaties [44]. The Brazilian
Constitution, following a similar reasoning, establishes that human
rights treaties can have constitutional hierarchy if approved following
the constitutional formula [45]. Similarly but not constrained to
human rights only, the Constitution of Netherlands establishes that
“any provisions of a treaty that conflict with the Constitution or which
lead to conflicts with it may be approved by the Houses of the States
General only if at least two-thirds of the votes cast are in favour” [46].

Accordingly, the relationship between treaties, especially human
rights agreements, and municipal laws, especially Constitutions, is
unclear and ambiguous. States have different approaches on this matter
and many of these methods are not effective and in accordance with the
basic purpose of human rights which is the protection of the human
person. Japan also faces similar questions. Consequently, we now turn
to the Japanese approach to conflicts between human rights treaties
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and domestic laws and, furthermore, on the status of international
human rights instruments domestically.

Japan’s Legal System and International Human Rights
Treaties

Japanis one of the monist countries [47], which means, as previously
explained, that treaties are incorporated into the domestic legal order
without the need for any legislative “act” or “instrument” other than
the act authorizing the executive to conclude the treaty. One must turn
to the Constitution of Japan in order to seek some understanding of the
relation between treaties and domestic law.

Article 98(2) of the Constitution of Japan provides that “treaties
concluded by Japan and established laws of nations shall be faithfully
observed” [48]. This article expresses the basic characteristics of Japan’s
approach to international relations, which is international cooperation
and pursuit of world peace. It means that Japan makes a commitment
to the international society to build a world where human rights and
democracy are respected. This article is said to have two meanings: (1)
a political and moral meaning; and (2) a legal meaning.

The first meaning is political and moral. Article 98 seeks to make
it clear that the law of nations is an indispensable part of international
relations, that is, Japan will not undermine international law [49]. The
legal meaning crystalizes the duty to observe international norms.
It means that when Japan concludes and promulgates treaties, the
government and nationals will be bound by them and courts should
apply these international agreements, independently of the need of a
new domestic act capable of providing “effectiveness” or “executing
status” to this treaty within the Japanese legal system. Moreover,
generally established international norms fall under the same category
as treaties unless these are special international agreements contrary
to them [50].

Accordingly, the expression “established law of nations” includes
treaties and customary international law. As mentioned before, Japan
is one of the monist countries. Article 98(2) of Constitution mentions
the law of nations as part of the law of the land and, consequently, they
enter the domestic legal system without the need of special legislative
procedures [51]. Furthermore, there is not a clear answer regarding
conflicts between domestic law and the “established law of nations”.
Although it is commonly assumed that in the case of conflicts treaties
can override infra-constitutional norms, there is no clear answer on
conflicts between the “established law of nations” and the Constitution.
Some scholars argue that treaties override the Constitution, but others
say the contrary. In addition, some jurists, following a different
line, argue in favour of an equality status between treaties and the
Constitution.

Scholars who argue that treaties override the Constitution have
mainly three reasons based on the wordings of the Constitution. First,
they assert that Article 98(1) of the Constitution when informing
that Constitution is the supreme law of the nation excludes “treaties”
from the enumeration. In addition, Article 98(2) provides that the
“established law of nations” should be faithfully observed. Second,
Article 81 of the Constitution excludes treaties from judicial review.
Finally, the preamble of the Constitution and its Article 9 consistently
express the principle of international cooperation.

On the other hand, scholars who argue that the Constitution can
override treaties have three counterarguments. First, they argue that
Article 98(1) of Constitution provides the supremacy of Constitution
over domestic laws only. It would be, thus, natural not to mention

treaties. Furthermore, Article 98(2) emphasizes Japan’s cooperative
attitude at the international level but it does not mean that the country
should observe treaties which are unconstitutional. Second, they assert
that the Constitution excludes treaties from judicial review because
they are agreements between nations and are not prima facie domestic
law. Moreover, they argue that the Constitution does not necessarily
exclude the possibility of judicial review of international treaties.
In addition, the right of judicial review is not directly related to the
formal effectiveness of treaties and the Constitution. Third, although
the Japanese Constitution adopts the principle of international
cooperation, it does not necessarily flow from this fact that this
principle grounds the hierarchical superiority of treaties over the
Constitution. Accordingly, their argument is that if the Constitution
admits that treaties could eventually override it, they would be able to
amend it through an easier procedure than the regular constitutional
amendment process established by the Constitution itself. This would
arguably undermine the principle of popular sovereignty.

Consequently, the majority of Japanese constitutional scholars
seem to adopt the position that the Constitution overrides treaties.
However, on the other hand, the governmental view is that the general
rule that treaties usually cannot override the Constitution should not
unlimited. Depending on the content of treaties, one could distinguish
which should be prioritized [52]. This view, thus, could be in accordance
with the pro homine principle applicable in the Japanese context [53].

The Japanese Constitution arguably includes international human
rights within its bill of rights [54]. This notion is especially enshrined in
its Articles 11 and 97. Taking into account the principle of international
cooperation, provided in Article 98(2) of the Constitution, it is
commonly believed that international human rights treaties have direct
domestic effect without the requirement of any special procedure.
International human rights treaties and the Constitution of Japan
have similar, if not equal, concerns and both focus on the protection
of the human person based on the recognition of certain basic rights
and duties which belong to every human being. However, adjustments
would be necessary if there are some gaps in range and degree of rights.

Compared to the Constitution of Japan, international human
rights treaties reflect the changes of the international society and
developments of the global understanding of human dignity. In other
words, these treaties move away from the Westphalian paradigm
(which crystalized the notion that the law of nations is set from State to
State) to place upon the human person the status of subjects of public
international law. Accordingly, they can include broader rights which
are not explicitly guaranteed by the Constitution. When international
human rights treaties recognize broader rights, it works as an
expansion of the domestic human rights system. Conversely, when
international human rights treaties limit the protection of human right
in Constitution of Japan (like in the case of hate speech), it is desirable
to reconcile them although the task has been difficult [55].

Accordingly, there is yet no clear answer regarding conflicts
between domestic law and international human rights treaties in the
Japanese legal system. Although it is fairly accepted that human rights
norms are superior to the infra-constitutional ones, there is no clear
answer on the case of conflicts between human rights treaties and the
Constitution. Even if the Constitution or a Supreme Court establishes
a clear answer and places one instrument as the most superior, there is
no guarantee that this status would in fact prove to be the best system
to protect the human person, the final addressee and purpose of human
rights norms. Moreover, there is no guarantee that international
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treaties could prove more protective of individuals’ rights than infra-
constitutional norms.

Consequently, scholars in Japan commonly turn to the question
of hierarchy of human rights treaties or the content of their provisions
to give an answer to conflicts between treaties and domestic laws.
However, the legal status of infra-constitutional norms, human
rights treaties and the Constitution are formal elements which are
not intrinsically connected to the purpose and objective of human
rights. In other words, human rights exist to protect the human person
by recognizing basic rights and duties which belong to the human
personality [56]. Scholars normally address the question of treaties and
domestic law based on the perspective of hierarchical level or speciality
of their provisions. However, this a technical approach not connected
to the object and purpose of human rights. International human rights
law as lexis specialis of general international law requires a different
approach on treaties. Furthermore, the Constitution of Japan places
weight on the protection of the human person regardless of the
hierarchy of norms. Accordingly, we focus on the pro homine theory as
the best approach that meets the underpinnings of both international
human rights and Japanese constitutional law.

The Pro Homine Principle

States are commonly envisaged as the traditional subjects of
international law [57]. Notwithstanding the prominence of States,
international law, especially after the Second World War, arguably
developed under a paradigm rooted in the notion that individuals are
bearers of rights and duties and with some capacity at the international
level. This is especially true in the subarea of international human
rights law, which is ultimately concerned with the protection and the
well-being of the human person.

In our view, individuals are indeed one of the main elements
of international human rights law [58]. Theories that deny this
international legal personality of the human person are not in
accordance with the development of international law, especially
after the Second World War [59]. Moreover, the acknowledgment of
the individual legal personality impacts not only the definition of its
subjects, but also the evolution, interpretation and underpinnings of
the law of nations in general [60].

A less State-focused international law arguably influenced the
elaboration of the Vienna Convention on the Law of Treaties, which
does not have an explicit provision establishing a State sovereignty
oriented interpretation. Rather, it accepts, among other methods of
interpretation, a teleological approach by mentioning that the purpose
and objective of a treaty should guide its interpretation [61]. Thus,
international courts can decide cases by stretching or restricting the
scope of a treaty provision in a conservative [62] or in an extensive
individual-centered approach [63] based on how they understand the
meaning of the terms “purpose and objective” of a treaty.

Notwithstanding the diverse number of theories regarding treaty
interpretation and application [64], we believe that States and the
international society in general have implicitly and explicitly recognized
that individuals have rights and duties at the international level.
Moreover, they have direct or indirect international access to human
rights courts [65]. Thus, the purpose of human rights treaties is the
protection of the human person, which is connected to the individual
legal personality. Arguably, the real consent of States in human rights
is to create a pro homine corpus juris, that is, legal system prioritizing
the human person as a subject of public international law.

Thisreasoning was arguably accepted and advanced by the European
and the Inter-American Courts of Human Rights. Due to chronological
aspects — Europe created a human rights treaty and court before the
American continent [66] -, this framework was first adopted by the
European Court of Human Rights. In the case of Tyler vs. the United
Kingdom, for example, the European Court decided that its human
rights convention “is a living instrument which... must be interpreted
in the light of present-day conditions” [67]. In its jurisprudence, the
European Court has emphasized the Convention’s special character
as an instrument of European public order (ordre public) for the
protection of individual human beings that must be interpreted and
applied so as to make its safeguards practical and effective [68]. Based on
this line of thought, Jacobs argues that “any general presumption that
treaty obligations should be interpreted restrictively since they derogate
from the sovereignty of States is not applicable to the Human Rights
Convention” [69]. This position was arguably adopted by the European
Court in Loizidou vs. Turkey when the Court affirmed that “the object
and purpose of the Convention as an instrument for the protection of
individual human beings requires that its provisions be interpreted and
applied so as to make its safeguards practical and effective” and added
that substantive or territorial restrictions would “seriously weaken” the
role of the European Court and “would also diminish the effectiveness
of the Convention as a constitutional instrument of European public
order (ordre public)” [70]. This position that the European Convention
is aliving instrument which requires dynamic interpretation [71] is still
part of the reasoning of the European Court. In the case of Rantsev
vs. Cyprus and Russia of 2010, the Court decided that, based on the
rules set by the Vienna Convention on the Law of Treaties, the object
and purpose of the European Convention is the effective protection of
individual human rights [72].

Arguably influenced by the European Court of Human Rights
[73], the Inter-American Court of Human Rights went even further
in crystalizing an individual-centered interpretation and application
in international law of human rights. Calling it the pro homine
principle, the Inter-American Court has, for example, acknowledged
that States cannot breach a person’s project of life without international
consequences [74]; that indigenous communities have special rights
to their lands [75]; that the Inter-American Court can take into
consideration indigenous legal tradition [76]; and that there is an
international prohibition of forced disappearances [77]. Furthermore,
Judge Sergio Garcia Ramirez of the Inter-American Court of Human
Rights asserted that:

“When exercising its contentious jurisdiction, the Inter-American
Court is duty-bound to observe the provisions of the American
Convention, to interpret them in accordance with the rules that the
Convention itself sets forth and those that can be applied under the
legal regime governing international treaties, as set forth in the Vienna
Convention on the Law of Treaties, of May 23, 1969. It must also heed
the principle of interpretation that requires that the object and purpose
of the treaties be considered (article 31(1) of the Vienna Convention),
referenced below, and the principle pro homine of the international
law of human rights - frequently cited in this Court’s case-law which
requires the interpretation that is conducive to the fullest protection
of persons, all for the ultimate purpose of preserving human dignity,
ensuring fundamental rights and encouraging their advancement”
[78].

All of these previously mentioned judgements advanced the
protection of human rights beyond the initial set of rights spelled
out by the American Convention in order to meet social needs and
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aspirations, and to better protect human dignity taking into account
the individual legal personality, the existence of individuals-States
dichotomy in human rights, the concept of human rights, and the role
of human rights as part of international law. Accordingly, the Inter-
American Court, in an interpretation prioritizing individuals or pro
homine, was able to make reference to different treaties and decide cases
that escaped the traditional scope of the American Convention and
originally belonged to international humanitarian law, environmental
law, indigenous protection, investors’ rights and economic, social
and cultural rights [79]. The Inter-American Court recognizes that
international human rights is part of general international law, but is
lex specialis, that is, forms a special set of laws, and, consequently, may
prevail when in conflict with general international law whenever its
provisions are more favourable to the right bearers on a specific case
[80].

Cangado Trindade argues that human rights treaties are endowed
with a special nature as they go beyond the regulation of State interests
and require an effective protection of guaranteed rights focusing on the
human person [81]. Indeed, we agree with the South American scholar
that human rights treaties are sui generis, that is, they have unique
characteristics due to the fact that they set erga omnes obligations
to the whole international society [82]. Accordingly, human rights
treaties cannot be developed, interpreted, or applied without taking
into consideration their special nature as instruments which protect
individuals and establish obligations to the entire international society.
Consequently, the pro homine principle sets parameters to interpret
and apply human rights norms crystalizing a true international public
order which prioritizes the human person [83].

Extending an argument established by the European Court of
Human Rights [84], the Inter-American Court decision in Yakye
Indigenous Community held that Article 29 of the American
Convention and the Vienna Convention of the Law of Treaties - which
provides that treaties must be interpreted taking into account their
objective and purpose — extended the understanding of the general right
to property to include the notion of communal property of indigenous
peoples, comprising the preservation of their cultural identity and its
transmission to future generations [85]. Referring to the pro homine
principle, the Inter-American Court decided that human rights
treaties are living instruments, whose interpretation must go hand
in hand with the evolution of times and of current living conditions
[86]. To this regional Court, this individual-centered interpretation is
consistent with the general rules of interpretation embodied in Article
29 of the American Convention, as well as those set forth in the Vienna
Convention on the Law of Treaties [87].

The American Convention’s draftsmen cared to include Article
29 which expressly discarded an interpretation that could limit the
enjoyment and exercise of the protected rights under this treaty or
under the domestic law of State parties, or other international human
rights instrument [88]. This provision crystalizes the pro homine
interpretation, that is, protected rights must be interpreted extensively
and restriction to rights must be interpreted restrictively [89].

This framework goes beyond the text of the American Convention.
International human rights law has a pro homine nature which
is connected to the object and purpose of human rights treaties.
Accordingly, the framework of any human rights analysis is the pro
homine principle of international human rights law. Furthermore, there
is an indissoluble nexus between the pro homine and the object and
purpose principles [90]. That is to say, this teleological interpretation
has a special preponderance in human rights because they address

the human person [91]. A solely textual interpretation would fail to
consider the object and purpose of human rights treaties [92].

Thus, the pro homine principle, which is a hermeneutic criterion
that shapes all human rights law, is found not only in the American
Convention, but in international treaties such as the International
Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR) [93].
Article 5 of the ICCPR, for example, spells out that “nothing in the
present Covenant may be interpreted as implying for any State, group
or person any right to engage in any activity or perform any act aimed
at the destruction of any of the rights and freedoms recognized herein
or at their limitation to a greater extent than is provided for in the
present Covenant” [94].

Furthermore, International Convention on the Elimination of All
Forms of Racial Discrimination, adopting a similar provision, States
that “nothing in this Convention may be interpreted as affecting in
any way the legal provisions of States parties concerning nationality,
citizenship or naturalization, provided that such provisions do not
discriminate against any particular nationality” [95].

The Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, on that same principle, spells
out that Article 1 is “without prejudice to any international instrument
or national legislation which does or may contain provisions of wider
application” [96]. Furthermore, its Article 16 adds that the “provisions
of this Convention are without prejudice to the provisions of any
other international instrument or national law which prohibits cruel,
inhuman or degrading treatment or punishment or which relates to
extradition or expulsion”[97].

Accordingly, the pro homine principle seeks to elucidate the case
of conflicts between norms and set a pathway for the interpretation
and application human rights by crystalizing the human person as the
purpose and goal of law. Individuals, as bearers of rights and duties,
are the ultimate addressees of human rights norms [98]. Consequently,
human rights norms, regardless if international or municipal, are
envisaged to protect individuals by conferring them rights. Thus, the pro
homine principle recognizes this preponderance of the human person
by setting three interpretative rules. First, human rights norms must,
as a rule, be extensively interpreted when applying human rights and,
conversely, must be restrictively interpreted when limiting protected
rights. Second, in case of doubt or conflict between different human
rights norms, the most protective norm to the human person must be
adopted. Finally, in the municipal law, conflicts between domestic laws
and international agreements are guided not by hierarchy or speciality
rules, but rather by the norm which best protects the human person in
that specific situation [99].

The international and domestic human rights systems follow the
same theoretical criteria, which are centered on the human person,
as the final addressees of rights. Consequently, this same pro homine
rule arguably applies domestically. It is, thus, possible to conclude
that Brazilian constitutional law allows the application of a dialogical
monism [100]. Indeed, the traditional monist theory is not suited to
explain the underpinnings of international human rights treaties
and domestic law in general, including constitutional law [101].
Accordingly, in monist States, both international and domestic
instruments - if they are legally in force — can be equally applied by
municipal judges [102]. However, this pro homine approach flows
from international human rights treaties themselves [103]. In other
words, in a specific practical situation, a judge will have an array of
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instruments dealing with a certain situation and can, thus, choose and
apply the instrument, based on the circumstances of this case, which
most protects the human person.

In our view, this pro homine principle flows from the underpinnings
of human rights, which is connected to individuals as their final
addressees. If individuals are the ultimate bearers of human rights and
their main source of preoccupation, human rights instruments must
be interpreted and applied based on the most favourable approach to
the human person. This is a logical conclusion. Human rights are basic
individuals’ rights, that is, basic rights which belong to humans only
in virtue of being human [104]. Accordingly, human rights are rooted
on and exist for the human person. The pro homine principle simply
acknowledges this essential particularity of domestic and international
human rights.

Although the pro homine principle is intrinsically connected to
international human rights law, it can also be part of domestic systems
[105]. The domestic application of the pro homine principle, in our
view, can be not only in virtue of the domestic legislation but also due
to the underpinnings of human rights. When a State ratifies and accepts
international human rights instruments, there is a legal presumption
and, in fact, a legal obligation, that this State will indeed carry out the
treaty obligations. The ultimate obligation crystalized in human rights
treaties is that States will safeguard certain basic rights enshrined in this
international instrument even if this protection means that the State
will not apply the treaty but another provision which better protects the
human person in that specific situation. Thus, we believe that enshrined
in every human right’s treaty there is the obligation that States must
safeguard protected rights even if this means the non-application of the
treaty in detriment of a domestic legislation.

Accordingly, when States ratify international human rights treaties
they accept the intrinsic pro homine approach part of human rights
consolidating a dialogical monism [106]. There are, thus, three distinct
systems concerning conflicts between domestic law and international
law: dualistic, monist and dialogical. In the dialogical approach,
international and municipal norms would coexist in a same system
without the need to transform an international norm into domestic
legislation. Moreover, this system, in contrast to the traditional monism,
allows “communications” between municipal and international norms
at both, domestic and international levels [107]. In our view, Japanese
lawyers should, thus, by virtue of Article 98(2) of the Constitution,
officially recognize the pro homine approach as the hermeneutical
standard in interpreting and applying human rights norms.

Feasibility of the Pro Homine Principle in Japanese Law

As previously mentioned, Japan is a monist State. As a democratic
State with a strong commitment to human rights, it deals with the
question of reception and status of human rights treaties. Furthermore,
Japan seeks to fully comply with its international obligations balancing
them with its cultural, historical and constitutional backgrounds.

In our view, the monist theory is advantageous to States and to the
protection of human rights. From a State perspective, the adoption of
monism excludes the necessity of creating a new domestic legislation
which would accelerate the domestic application of a treaty and show
to the international society that this State is indeed committed to its
international agreements. From a human rights perspective, the monist
theory is also the most suitable approach. Human rights treaties address
individuals’ rights. It is not necessary to “transform” an international
treaty into a domestic statute if the human person already possesses
these treaty rights based on international law. Accordingly, monism

is, in our view, the theory which better fits the modern international
human rights system. It already requires an acknowledgment of both
the Executive and the Legislative Powers during the process of treaty
ratification. There is, thus, no necessity to further request the legislative
power to provide new domestic legislation addressing the topics of the
recently adopted treaty.

However, Japan, as any democratic State, faces the question of
which monist theory would better reflect its constitutional context
and international commitments. Japan’s Constitution, following the
modern approach, organizes the legal and political structures of the
nation and establishes a core set of fundamental rights and freedoms
limiting State power and granting basic rights to all individuals.
Accordingly, one of the main objectives of the Japanese Constitution is
to protect a core set of inalienable and inviolable rights. Consequently,
from a domestic and constitutional perspective, human rights treaties
strengthen and broaden the individual protection helping to shape
Japan’s municipal law.

In our view, the pro homine principle, which grounds a dialogical
monism, provides a framework that is in accordance with Japan’s
constitutional and international values and, furthermore, better
protects the human person in case of human rights violations. The
dialogical monism acknowledges a “dialogue of sources” by which
judges can select a norm, domestic or international, that better
protects the human person in the light of a specific situation. In our
view, this dialogical monism is a requirement of the underpinnings of
international human rights law itself. This lex specialis of international
law is centered on the human person as the source and end of law.
The objective and purpose of international human rights law is the
protection of the human being. Accordingly, the pro homine principle
provides a way to achieve the best protection for individuals through
the dialogue of sources.

Furthermore, the Japanese Constitution is silent on the status
of human rights treaties domestically and on the possibility of the
concomitant application of municipal and international norms.
However, the Constitution is not silent on the protection of the human
perso. Accordingly, in a teleological perspective, the Constitution’s
objective, in its human rights section, is to better protect the human
person. This is also the case of the Brazilian Constitution of 1988 which
places the “prevalence of human rights” among one of the Republic’s
governing principles as part of its international relations (Article 4, IT).
Consequently, it implicitly accepts the pro homine principle, which is,
thus, grounded on the “spirit” of the Japanese bill of rights.

In our view, there are, thus, two ways to apply the pro homine
principle in the Japanese context. First, new legislation could, following
the premises and rules set by the Constitution, regulate the status of
human rights treaties domestically and determine how to solve conflicts
between municipal law and human rights norms. Accordingly, this
new statute could crystalize the pro homine principle as the main
interpretative guide to protect human rights domestically. However,
this new act might not be needed at all. A second way of applying the
pro homine principle is by reference to the purpose and objective of
international human rights norm and the Japanese Constitution, which
is the protection of the human person based on the recognition of basic
natural rights.

International treaties seek to acknowledge certain individuals’
rights and place States under duty to domestically comply with these
treaty norms. Since the main objective of human rights treaties is to
increase the protection of the human person, it cannot further limit
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rights already enshrined domestically or in other international treaties.
Human rights treaties, thus, implicitly acknowledges the pro homine
principle based on a dialogue of sources. This flows from human rights
system itself which is centered on the human person as its source and
end.

The Japanese constitutional system arguably takes a similar
approach to human rights. Article 11 of the Constitution spells out
that individuals must not “be prevented from enjoying any of the
fundamental human rights”. This could arguably be interpreted
to accommodate the teleological interpretation of the pro homine
principle. Although the Constitution is concerned with its bill of rights,
the main and ultimate purpose of human rights is the protection of
the human person. This protection could be rooted on domestic or
international norms. Thus, in our view, there is a room on the Japanese
Constitution for the pro homine principle and its dialogue of sources.

Conclusion

International law is integral to international relations. States and
the international society as whole constantly interact with each other
at the international plane through the conclusion of treaties, which
commonly impact the States’ domestic systems. Accordingly, the study
of conflicts and the relation between treaties and domestic law is a
central aspect of both municipal law and international law. However,
scholars and jurists constantly fail to agree on a solution to conflicts
between treaties and domestic laws. The lack of a common ground
leads to different approaches which commonly range from the parity
rule of dualism to the increasing acceptance of international monism.

However, in contrast to general international law which normally
concerns State interests, human rights are focused on the human
person as the main addressee of rights. In other words, the objective
and purpose of human rights instruments is the best protection of the
human person. The pro homine principle does not flow from treaty
provisions, but rather is a basic underpinning element of human
rights which is recognized in treaties. Accordingly, the pro homine is
a lex specialis which sets international human rights law in a different
perspective from general international law, that is, whilst general
international law majorly focuses on State relations and interests,
international human rights is concerned with the best protection of the
human person as a subject of law at the international level.

The pro homine aspect of international law also encompasses
domestic human rights, including the Japanese bill of rights. Japanese
scholars argued that international human rights expand the domestic
human rights system when treaties widen the umbrella of human
rights protection. Conversely, international human rights treaties
might require further reconciliation and harmonization when they
limit the human rights norms crystalized in the Constitution of
Japan. Accordingly, Japanese scholars already take a “content-based”
approach to the conflict of domestic laws and treaties — human rights
can only be extended and not limited. The pro homine principle is,
thus, a further recognition of the content-based approach to include
the best protection of the human person as the main focus of human
rights instruments.

Moreover, the Constitution of Japan adopts the extensive approach
to human rights application and interpretation when its Article 11 spells
out that the human person “shall not be prevented from enjoying any
of the fundamental human rights” and adds that “these fundamental
human rights guaranteed to the people by this Constitution shall be
conferred upon the people of this and future generations as eternal and

inviolate rights.” Arguably, although focusing on its bill of rights, the first
part of Article 11 does not distinguish domestic law and international
law when establishes that basic human rights are necessarily applicable
to all human beings (individuals should not be prevented from enjoying
“any fundamental human rights”). Consequently, this provision opens
a “window” which works as “a communication vessel” similar to that of
Article 29 of the American Convention on Human Rights and Article 5
of the International Covenant on Civil and Political Rights.

Accordingly, in a similar tone with international human rights
treaties, Article 11 of the Japanese Constitution recognizes that human
rights are inherently human and worthy of protection (recognition
of inherent rights). Furthermore, it forbids restrictive interpretation
of rights - limitation of rights must be restrictively interpreted — and
it can be a guideline to analyze omissions in human rights norms. In
other words, the Japanese Constitution itself, in accordance with the
underpinnings of international human rights law, crystalizes a true
ordre public or public order which prioritizes the human person
setting the parameters to interpret and apply human rights norms.
Consequently, following Article 11 of the Japanese Constitution, in case
of doubt or omission, judges can apply domestic law or international
law based on the best approach to the human being in the light of a
specific case regardless of hierarchy.

There is, thus, no need for an additional norm establishing the pro
homine principle as the main interpretative guide to human rights in
Japan. Lawyers can claim that the Constitution itself acknowledges
the pro homine aspect of human rights. However, in other to further
crystalize an effective human rights system, an infra-constitutional
statute, following this interpretative rule set by Article 11 of the
Constitution, could mention the pro homine principle as one of the
guidelines for the interpretation and application of human rights
norms in Japan.
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