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Abstract

in her future actions on the Court.

The general requirement of public reason applies to judges faced with a conflict between faith and justice.
Judges are officials of public institutions. Their deliberations result in political action by such institutions; their opinions
constitute the justification for such actions. Therefore, judges should limit their deliberations to public reasons, and
judicial opinions should not contain religious premises. This Part of the Article applies the theory to the problem of a
nominee to the position of Supreme Court Justice who must consider what role her religious convictions should play
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Introduction

Two issues must be confronted in applying liberal political
theory to the role of faith in judging. The first issue is whether it is
possible to exclude religious convictions from the process of making
legal decisions. The second issue is whether judges ought to exclude
such convictions, even if it is possible to do so. Rather, in such cases
choice could be left to the conscience of individuals and voluntary
communities that is communities constituted by voluntary association
[1]. We could adopt a principle that a judge may not decide to impose
civil or criminal liability on the basis of non-public reasons, including
religious reasons. These abstract considerations can be made more
concrete by considering greenawalt examples and his analysis of them.
Greenawalt considers two cases at the borderlines of status animal
rights and abortion. In both of these cases, he argues that public reasons
underdetermine important questions of political morality-questions
like, what are our political obligations to foetuses and animals? There
are, of course, legal issues that correspond to these questions, for
example, whether foetuses deserve sufficient consideration to justify
a state statute outlawing abortion? Let us suppose that this is a case
in which neither the law nor public reasons provide a determinate
resolution [2]. Greenawalt reasons that ordinary forms of reasoning
leave open a number of possibilities about how far potentiality should
count for the inherent worth of a being already living in some form,
and thus leave open the way a fetus should be valued as it progresses.
It is the passage that follows which contains the crucial assumption, if
this conclusion is sound, and then people must resolve the status of the
fetus on grounds that go beyond commonly accessible reasons [3]. If
this is inevitable, the religious believer has a powerful argument that he
should be able to rely on his religiously informed bases for judgment
if others are relying on other bases of judgment that reach beyond
common premises and forms of reasoning [4].

Methodology

The issue of faith and justice has been raised explicitly in the
confirmation hearings of two of the three sitting Catholic Justices [5].
Sanford Levinson concludes his sensitive and insightful analysis of the
confirmation of these Catholic Justices with the assessment that we do
a fairly terrible job in the process of confirming Justices to the Supreme
Court. Levinsons warrant for this assertion is that Justice Brennan and
Justice Scalia were led to say things that they cannot possibly wish to
have represented as their genuine reflections on complex and important
matters [6]. In particular, both Scalia and Brennan made strong
statements to the effect that their duty to apply the law implied a duty to

exclude convictions of faith from any influence on their decisions [7].

Discussion

How are we to interpret Justice Brennan's assertion that he had an
obligation under the Constitution which could not be influenced by
any of his religious principles? What are we to make of Justice Scalia's
statement that he would recuse himself from a case if he felt unable to
separate his personal moral feeling from his duties as a servant of the
law? In particular, is it possible not to be influenced by any of one's
religious principles? Levinson accepts the proposition that a Justice
of the Supreme Court may sometimes find that the only plausible
interpretation of the Constitution will be inconsistent with morality
or justice, he cites slavery as an example [8]. In these circumstances,
Levinson believes it is possible to decide contrary to one's own beliefs
or to abstain from decision [9]. What Levinson finds implausible is
the suggestion that morality is irrelevant to legal analysis as shown in
(Figure 1). At this point, it is important to be precise about exactly what
sort of morality is at stake and what we mean by saying it is irrelevant
to legal analysis [10]. Initially, it should be clear that Scalia and Brennan

I

Figure 1: Morality irrelevant to legal analysis.

*Corresponding author: Heleba S, Department of Law, University of
Johannesburg, Johannesburg, South Africa, Tel: +27011559475, E-mail: heleba@
uj.ac.za

Received: 21-Aug-2023, Manuscript No. JCLS-23-114850, Editor assigned: 24-
Aug-2023, PreQC No. JCLS-23-114850, Reviewed: 07-Sep-2023, QC No. JCLS-
23-114850, Revised: 13-Sep-2023, Manuscript No. JCLS-23-114850, Published:
20-Sep-2023, DOI: 10.4172/2169-0170.1000404

Citation: Heleba S (2023) Liberal Conception of Justice Biased in Favour of Social
and Status Quo Economy. J Civil Legal Sci 12: 404.

Copyright: © 2023 Heleba S. This is an open-access article distributed under the
terms of the Creative Commons Attribution License, which permits unrestricted
use, distribution, and reproduction in any medium, provided the original author and
source are credited.

J Civil Legal Sci, an open access journal
ISSN: 2169-0170

Volume 12 -« Issue 5 + 1000404



Citation: Heleba S (2023) Liberal Conception of Justice Biased in Favour of Social and Status Quo Economy. J Civil Legal Sci 12: 404.

Page 2 of 2

Figure 2: Juries and judges decide cases based on the legal record and legal
standards.

could not have been contending that their religion must be irrelevant or
without influence in the sense that it not be allowed to play any causal
role, even an unconscious role, in their decision making. Irrelevant in
this context and charitably interpreted means irrelevant as a reason for
decision [11]. The critical legal studies movement has made the even
stronger claim that the law is radically indeterminate. If these claims
are correct, then it does appear implausible to argue that a judge can
make a legal decision without being influenced by some conception of
political morality [12]. But it does not follow that judges must resort to
morality in the sense that includes their own religious beliefs. Consider
two different reasons for the conclusion that a judge is unable to put
aside her own conception of the good, as a matter of moral psychology,
people cannot disregard personal knowledge or values in deliberation,
or, as a matter of political philosophy, there are political decisions that
simply cannot be made on the basis of public reasons, even if it were
psychologically possible to do so [13]. With respect to the first reason,
I believe that the most plausible views of practical reason are consistent
with the proposition that it is possible for a decision maker to set aside
her own conception of the good in deliberation to set it aside as required
by the requirement of public reason [14]. Certainly, it is a commonplace
of the law that we ask juries and judges to set aside personal beliefs and
values and to decide cases based on the legal record and legal standards
as shown in (Figure 2). I am not sure whether everyone has the ability to
do this well. It may be that no one can completely disregard non-public
reasons but that some perhaps many can learn to deliberate in a way
that substantially excludes such reasons [15].

Conclusion

Thus, it may be that the judicial virtues require careful cultivation,
and that not everyone has judicial integrity. The second reason that a
judge might be unable to put aside her own comprehensive conception
of the good requires that we consider the question whether public

reason can provide a basis for resolving important political questions.

I will explore this issue by evaluating Kent greenawalts argument
that occasional reliance by judges on religious convictions is not
improper
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